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KILPATRICK TOWNSEND & STOCKTON LLP

David E. Sipiora (State Bar No. 124951)
dsipiora@kilpatricktownsend.com
Kristopher L. Reed (State Bar No. 235518)
kreed@kilpatricktownsend.com

Matthew C. Holohan (State Bar No. 239040)
mholohan@kilpatricktownsend.com

1400 Wewatta Street, Suite 600

Denver, CO 80202

Telephone: 303.571.4000

Facsimile: 303.571.4321

Darius C. Samerotte (State Bar No. 296252)
DSamerotte@kilpatricktownsend.com

Two Embarcadero Center, Suite 1900

San Francisco, CA 94111

Telephone: 415.576.0200

Facsimile: 415.576.0300

Additional counsel listed on signature page.

Attorneys for Plaintiff THUNDER POWER

NEW ENERGY VEHICLE DEVELOPMENT

COMPANY LIMITED

| hereby certify that the annexed
instrument is a true and correct copy
of the original on file in my office.

ATTEST:

SUSAN Y. SOONG

Clerk, U.S. District Court
Northern District of California

<
. KeloAksh,
oo DRSS

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

THUNDER POWER NEW ENERGY
VEHICLE DEVELOPMENT COMPANY
LIMITED,

Plaintiff,
V.
BYTON NORTH AMERICA
CORPORATION, NANJING BYTON NEW
ENERGY VEHICLE TECHNOLOGY
DEVELOPMENT CO., LTD.,

Defendants.

Case No. 3:18-cv-03115-JST

PLAINTIFF’S NOTICE OF APPEAL TO
THE UNITED STATES COURT OF
APPEALS FOR THE FEDERAL
CIRCUIT

Complaint Filed: June 4, 2018

PLAINTIFF’S NOTICE OF APPEAL TO THE FEDERAL CIRCUIT

Case No. 3:18-cv-03115-JST
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Notice is hereby given that, pursuant to Federal Rules of Appellate Procedure 3 and 4,
Plaintiff Thunder Power New Energy Vehicle Development Company Limited (“Thunder Power”)
appeals to the United States Court of Appeals for the Federal Circuit from the United States District
Court for the Northern District of California’s Order Granting Defendant Byton North America’s
Motion to Dismiss (Dkt. No. 77, October 31, 2018) in the above-captioned case, including, without
limitation, any and all decisions, rulings, opinions, and judgments, whether written or oral,
underlying, incorporated in, antecedent to, ancillary to, or leading to the foregoing. Judgment
having been entered on November 8, 2018 (Dkt. No. 81) this notice of appeal is timely filed
pursuant to 28 U.S.C. § 2107(a) and Federal Rule of Appellate Procedure 4(a)(1)(A).

Included herewith is payment of the filing fee ($5.00) and docketing fee ($500.00) as
required by 28 U.S.C. § 1917, Federal Circuit Rule 52(a)(2), Federal Rule of Appellate
Procedure 3(e), and the fee schedule of the United States District Court for the Northern District of

California.

DATED: November 12,2018 KILPATRICK TOWNSEND & STOCKTON LLP

By:_s/ Kristopher L. Reed

Kristopher L. Reed (State Bar No. 235518)
kreed@kilpatricktownsend.com

David E. Sipiora (CA Bar No. 124951)
dsipiora@kilpatricktownsend.com

Matthew C. Holohan (State Bar No. 239040)
mholohan@kilpatricktownsend.com

1400 Wewatta Street, Suite 600 Denver, CO 80202
Telephone: 303-571-4000

Facsimile: 303-571-4321

Darius C. Samerotte (State Bar No. 296252)
DSamerotte@kilpatricktownsend.com

Two Embarcadero Center, Suite 1900

San Francisco, CA 94111

Telephone: 415-576-0200

Facsimile: 415-576-0300

Dario Machleidt (pro hac vice)
dmachleidt@kilpatricktownsend.com
1420 Fifth Avenue, Suite 3700
Seattle, WA 98101

Telephone: 206-467-9600

PLAINTIFF’S NOTICE OF APPEAL TO THE FEDERAL CIRCUIT _1-
Case No. 3:18-cv-03115-JST
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Facsimile: 206-623-6793

Attorneys for Plaintiff
THUNDER POWER NEW ENERGY VEHICLE
DEVELOPMENT COMPANY LIMITED

PLAINTIFF’S NOTICE OF APPEAL TO THE FEDERAL CIRCUIT
Case No. 3:18-cv-03115-JST
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ADRMOP,AO0279,APPEAL,CLOSED,MEDIATION,PROTO

U.S. District Court
California Northern District (San Francisco)
CIVIL DOCKET FOR CASE #: 3:18-cv-03115-JST

Internal Use Only

Thunder Power New Energy Vehicle Development Date Filed: 05/24/2018
Company Limited v. Byton North America Corporation et al Date Terminated: 11/08/2018
Assigned to: Judge Jon S. Tigar Jury Demand: Plaintiff
Cause: 35:271 Patent Infringement Nature of Suit: 830 Patent

Jurisdiction: Federal Question
Plaintiff
Thunder Power New Energy Vehicle represented by Matthew Christian Holohan
Development Company Limited Kilpatrick Townsend & Stockton LLP

1400 Wewatta Street, Suite 600
Denver, CO 80202

303-571-4000

Fax: 303-571-4321

Email:
mholohan@kilpatricktownsend.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Dario A. Machleidt

Kilpatrick Townsend & Stockton LLP
1420 Fifth Avenue, Suite 4400
Seattle, WA 98101

206-516-2857

Email:
dmachleidt@kilpatricktownsend.com
PRO HAC VICE

ATTORNEY TO BE NOTICED

Darius C. Samerotte

Kilpatrick Townsend & Stockton LLP
Two Embarcadero Center, Suite 1900
San Francisco, CA 94111
415-576-0200

Fax: 415-576-0300

Email:
dsamerotte@kilpatricktownsend.com
ATTORNEY TO BE NOTICED

David E. Sipiora

Kilpatrick Townsend & Stockton LLP
1400 Wewatta Street, Suite 600
Denver, CO 80202-5556

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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303-571-4000

Fax: 303-571-4321

Email:
dsipiora@kilpatricktownsend.com
ATTORNEY TO BE NOTICED

Kristopher Lane Reed

Kilpatrick Townsend & Stockton LLP
1400 Wewatta Street, Suite 600
Denver, CO 80202

303-571-4000

Fax: 303-571-4321

Email: kreed@kilpatricktownsend.com
ATTORNEY TO BE NOTICED

V.
Defendant

Byton North America Corporation represented by John F. Morrow , Jr.
Womble Bond Dickinson (US) LLP
One W. Fourth Street
Winston-Salem, NC 27101
336-721-3584
Fax: 336-733-8429
Email: john.morrow@wbd-us.com
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

David Rufus Boaz

Womble Bond Dickinson (US) LLP
555 Fayetteville Street, Suite 1100
Raleigh, NC 27601

919-755-8124

Email: david.boaz@wbd-us.com
PRO HAC VICE

ATTORNEY TO BE NOTICED

Joshua Jack Kenneth Anderson
Womble Bond Dickinson

3200 Park Center Drive, Suite 700
Costa Mesa, CA 92626

(714) 557-3800

Fax: (714) 557-3347

Email: Joshua.Anderson@wbd-us.com
ATTORNEY TO BE NOTICED

Defendant

Nanjing Byton Electric Vehicle Co., represented by John F. Morrow , Jr.
Ltd (See above for address)

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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TERMINATED: 08/20/2018 LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

David Rufus Boaz

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Joshua Jack Kenneth Anderson
(See above for address)
ATTORNEY TO BE NOTICED

Defendant

Byton GmbH represented by John F. Morrow , Jr.
TERMINATED: 08/20/2018 (See above for address)

LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

David Rufus Boaz

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Joshua Jack Kenneth Anderson
(See above for address)
ATTORNEY TO BE NOTICED

Defendant

Nanjing Byton New Energy Vehicle represented by John F. Morrow , Jr.
Technology Development Co., Ltd. (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Joshua Jack Kenneth Anderson
(See above for address)
ATTORNEY TO BE NOTICED

Date Filed # Docket Text
05/24/2018

|—

COMPLAINT for Patent Infringement against BY TON GMBH,
BYTON NORTH AMERICA CORPORATION, NANJING BYTON
ELECTRIC VEHICLE CO., LTD., (Filing Fee $400.00, receipt number
0971-12382949). Filed by THUNDER POWER NEW ENERGY
VEHICLE DEVELOPMENT COMPANY LIMITED. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Civil Cover Sheet)(Holohan,
Matthew) (Filed on 5/24/2018) (Entered: 05/24/2018)

05/24/2018

[\

Proposed Summons. (Holohan, Matthew) (Filed on 5/24/2018) (Entered:

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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05/24/2018)

05/24/2018

[0S

Certificate of Interested Entities by THUNDER POWER NEW
ENERGY VEHICLE DEVELOPMENT COMPANY LIMITED
identifying Corporate Parent Thunder Power Holdings Limited, Other
Affiliate Thunder Power Co. Ltd., Other Affiliate Thunder Power Hong
Kong Limited, Other Affiliate Expert Time Limited, Other Affiliate
Wellen Sham/Shen Wei, Other Affiliate Sham Ling Houng, Other
Affiliate China New Energy Vehicle Company Limited (Hong Kong),
Other Affiliate Thunder Power Hong Kong Limited (Hong Kong), Other
Affiliate Thunder Power New Energy Vehicle Development Company
Limited (BVI), Other Affiliate Electric Power Technology Limited,
Other Affiliate Wang Lujun, Other Affiliate Chan Hok Leong, Other
Affiliate Lee Calvin Chi Toa, Other Affiliate Mok Shu Kei, Other
Affiliate Chui Ka Yu Calvin, Other Affiliate Fan Wai Fun, Other
Affiliate Shen A-Ching, Other Affiliate Zhang Luo, Other Affiliate Hu
Jennifer Shin-I, Other Affiliate Zoom-In Limited, Other Affiliate Fung
Kin Chung Clement, Other Affiliate Empire Chariot Limited, Other
Affiliate All Seven Holdings Limited, Other Affiliate Tong Wai O1
Wanda for THUNDER POWER NEW ENERGY VEHICLE
DEVELOPMENT COMPANY LIMITED. (Holohan, Matthew) (Filed
on 5/24/2018) (Entered: 05/24/2018)

05/25/2018

Case assigned to Magistrate Judge Susan van Keulen.

Counsel for plaintiff or the removing party is responsible for serving the
Complaint or Notice of Removal, Summons and the assigned judge's
standing orders and all other new case documents upon the opposing
parties. For information, visit E-Filing A New Civil Case at
http://cand.uscourts.gov/ect/caseopening.

Standing orders can be downloaded from the court's web page at
www.cand.uscourts.gov/judges. Upon receipt, the summons will be
issued and returned electronically. Counsel is required to send chambers
a copy of the initiating documents pursuant to L.R. 5-1(e)(7). A
scheduling order will be sent by Notice of Electronic Filing (NEF)
within two business days. Consent/Declination due by 6/8/2018. (as,
COURT STAFF) (Filed on 5/25/2018) (Entered: 05/25/2018)

05/25/2018

|

Initial Case Management Scheduling Order with ADR Deadlines:
Case Management Statement due by 8/21/2018. Initial Case
Management Conference set for 8/28/2018 09:30 AM in San Jose,
Courtroom 6, 4th Floor. (cv, COURT STAFF) (Filed on 5/25/2018)
(Entered: 05/25/2018)

05/25/2018

(o)

Summons Issued as to Nanjing Byton Electric Vehicle Co., Ltd. (cv,
COURT STAFF) (Filed on 5/25/2018) (Entered: 05/25/2018)

05/25/2018

(BN}

Summons Issued as to Byton North America Corporation. (cv, COURT
STAFF) (Filed on 5/25/2018) (Entered: 05/25/2018)

05/25/2018

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1
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Summons Issued as to Byton GmbH. (cv, COURT STAFF) (Filed on

11/14/2018
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5/25/2018) (Entered: 05/25/2018)

05/25/2018

(]

REPORT on the filing or determination of an action regarding Patent
(cc: form mailed to register). (cv, COURT STAFF) (Filed on 5/25/2018)
(Entered: 05/25/2018)

06/01/2018

CONSENT/DECLINATION to Proceed Before a US Magistrate Judge
by Thunder Power New Energy Vehicle Development Company
Limited.. (Holohan, Matthew) (Filed on 6/1/2018) (Entered: 06/01/2018)

06/01/2018

11

CLERK'S NOTICE OF IMPENDING REASSIGNMENT TO A U.S.
DISTRICT COURT JUDGE: The Clerk of this Court will now randomly
reassign this case to a District Judge because either (1) a party has not
consented to the jurisdiction of a Magistrate Judge, or (2) time is of the
essence in deciding a pending judicial action for which the necessary
consents to Magistrate Judge jurisdiction have not been secured. You
will be informed by separate notice of the district judge to whom this
case is reassigned.

ALL HEARING DATES PRESENTLY SCHEDULED BEFORE THE
CURRENT MAGISTRATE JUDGE ARE VACATED AND SHOULD
BE RE-NOTICED FOR HEARING BEFORE THE JUDGE TO WHOM
THIS CASE IS REASSIGNED.

This is a text only docket entry, there is no document associated with this
notice. (ofr, COURT STAFF) (Filed on 6/1/2018) (Entered: 06/01/2018)

06/04/2018

SUMMONS Returned Executed by Thunder Power New Energy Vehicle
Development Company Limited. Byton North America Corporation
served on 5/29/2018, answer due 6/19/2018. (Reed, Kristopher) (Filed
on 6/4/2018) (Entered: 06/04/2018)

06/04/2018

SUMMONS Returned Executed by Thunder Power New Energy Vehicle
Development Company Limited. Nanjing Byton Electric Vehicle Co.,
Ltd served on 5/29/2018, answer due 6/19/2018. (Reed, Kristopher)
(Filed on 6/4/2018) (Entered: 06/04/2018)

06/04/2018

ORDER REASSIGNING CASE. Case reassigned to Judge Jon S.
Tigar for all further proceedings pursuant to Clerk's Notice of
Impending Reassignment to a U.S. District Court Judge. This case is
assigned to a judge who participates in the Cameras in the
Courtroom Pilot Project. See General Order 65 and
http://cand.uscourts.gov/cameras. Magistrate Judge Susan van
Keulen no longer assigned to the case. Reassignment Order signed
by Executive Committee on 6/4/2018. (Attachments: # 1 Notice of
Eligibility for Video Recording)(bwS, COURT STAFF) (Filed on
6/4/2018) (Entered: 06/04/2018)

06/04/2018

CLERK'S NOTICE SETTING CASE MANAGEMENT
CONFERENCE. Case Management Statement due by 8/27/2018. Initial
Case Management Conference set for 9/5/2018 at 2:00 PM in San
Francisco, Courtroom 9, 19th Floor. (Attachments: # 1 Standing Order, #

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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2 Standing Order for All Judges of the Northern District) (wsn, COURT
STAFF) (Filed on 6/4/2018) (Entered: 06/04/2018)

06/13/2018

CERTIFICATE OF SERVICE by Thunder Power New Energy Vehicle
Development Company Limited (Attachments: # 1 Exhibit A)(Holohan,
Matthew) (Filed on 6/13/2018) (Entered: 06/13/2018)

06/14/2018

WAIVER OF SERVICE Returned Executed filed by Thunder Power
New Energy Vehicle Development Company Limited. Service waived
by Byton GmbH waiver sent on 6/14/2018, answer due 9/12/2018.
(Holohan, Matthew) (Filed on 6/14/2018) (Entered: 06/14/2018)

06/14/2018

WAIVER OF SERVICE Returned Executed filed by Thunder Power
New Energy Vehicle Development Company Limited. Service waived
by Nanjing Byton Electric Vehicle Co., Ltd waiver sent on 6/14/2018,
answer due 8/13/2018. (Holohan, Matthew) (Filed on 6/14/2018)
(Entered: 06/14/2018)

06/14/2018

STIPULATION to Extend Defendants' Time to Respond to Complaint
filed by Thunder Power New Energy Vehicle Development Company
Limited. (Holohan, Matthew) (Filed on 6/14/2018) (Entered:
06/14/2018)

06/22/2018

NOTICE OF MOTION & MOTION for a Preliminary Injunction filed
by Thunder Power New Energy Vehicle Development Company
Limited. Motion Hearing set for 9/6/2018 02:00 PM in San Francisco,
Courtroom 09, 19th Floor before Judge Jon S. Tigar. Responses due by
7/6/2018. Replies due by 7/13/2018. (Attachments: # 1 Declaration of
Ming-Wei Chen, # 2 Declaration of John Morgan Feland, III, Ph.D., # 3
Exhibit A to Feland Declaration, # 4 Proposed Order)(Holohan,
Matthew) (Filed on 6/22/2018) (Entered: 06/22/2018)

06/22/2018

STIPULATION AND [PROPOSED] ORDER Extending Time to Brief
re 20 MOTION for a Preliminary Injunction filed by Thunder Power
New Energy Vehicle Development Company Limited. (Attachments: #
(1) Declaration of Matthew C. Holohan)(Holohan, Matthew) (Filed on
6/22/2018) (Entered: 06/22/2018)

06/25/2018

ORDER REGARDING REQUEST FOR EXTENSION OF TIME re
21 STIPULATION WITH PROPOSED ORDER re 20 MOTION for
Preliminary Injunction Extending Time to Brief Motion filed by
Thunder Power New Energy Vehicle Development Company
Limited. Reset Deadlines as to 20 MOTION for Preliminary
Injunction. Responses due by 9/11/2018. Replies due by 9/25/2018.
Motion Hearing set for 10/30/2018 at 2:00 PM in San Francisco,
Courtroom 9, 19th Floor before Judge Jon S. Tigar. Signed by Judge
Jon S. Tigar on June 25, 2018. (wsn, COURT STAFF) (Filed on
6/25/2018) (Entered: 06/26/2018)

06/26/2018

23

CLERK'S NOTICE CONTINUING CASE MANAGEMENT
CONFERENCE. The Initial Case Management Conference set for
9/5/2018 is continued to 10/30/2018 at 2:00 PM in San Francisco,
Courtroom 9, 19th Floor. The Case Management Statement is due by

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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10/22/2018. (This is a text-only entry generated by the court. There is no
document associated with this entry.) (wsn, COURT STAFF) (Filed on
6/26/2018) (Entered: 06/26/2018)

07/20/2018

MOTION for Leave to Appear in Pro Hac Vice, (Filing Fee: $310.00,
receipt number 0971-12529850) filed by Byton GmbH, Byton North
America Corporation, Nanjing Byton Electric Vehicle Co., Ltd.
(Morrow, John) (Filed on 7/20/2018) (Entered: 07/20/2018)

07/20/2018

MOTION for Leave to Appear in Pro Hac Vice, (Filing Fee: $310.00,
receipt number 0971-12529901) filed by Byton GmbH, Byton North
America Corporation, Nanjing Byton Electric Vehicle Co., Ltd. (Boaz,
David) (Filed on 7/20/2018) (Entered: 07/20/2018)

07/20/2018

ORDER GRANTING APPLICATION FOR ADMISSION OF
ATTORNEY JOHN F. MORROW, JR. PRO HAC VICE by Judge
Jon S. Tigar; granting 24 Motion for Pro Hac Vice. (wsn, COURT
STAFF) (Filed on 7/20/2018) (Entered: 07/20/2018)

07/20/2018

ORDER GRANTING APPLICATION FOR ADMISSION OF
ATTORNEY DAVID R. BOAZ PRO HAC VICE by Judge Jon S.
Tigar; granting 25 Motion for Pro Hac Vice. (wsn, COURT STAFF)
(Filed on 7/20/2018) (Entered: 07/20/2018)

07/30/2018

MOTION to Dismiss filed by Byton GmbH, Nanjing Byton Electric
Vehicle Co., Ltd. Motion Hearing set for 10/16/2018 02:00 PM in San
Francisco, Courtroom 09, 19th Floor before Judge Jon S. Tigar.
Responses due by 8/13/2018. Replies due by 8/20/2018. (Attachments: #
1 Declaration of Daniel Isidor Kirchert, # 2 Proposed Order)(Anderson,
Joshua) (Filed on 7/30/2018) (Entered: 07/30/2018)

07/30/2018

MOTION to Dismiss filed by Byton North America Corporation. Motion
Hearing set for 10/16/2018 02:00 PM in San Francisco, Courtroom 09,
19th Floor before Judge Jon S. Tigar. Responses due by 8/13/2018.
Replies due by 8/20/2018. (Attachments: # 1 Proposed Order)(Anderson,
Joshua) (Filed on 7/30/2018) (Entered: 07/30/2018)

07/30/2018

Certificate of Interested Entities or Persons filed by Byton GmbH, Byton
North America Corporation, Nanjing Byton Electric Vehicle Co., Ltd
identifying Corporate Parent Nanjing Fullshare Optoelectronics
Technology Co., Ltd., Corporate Parent Nanjing Zijin (New Harbor)
technology Development Co., Ltd., Corporate Parent Nanjing Byton
New Energy Vehicle Technology Development Co., Ltd., Corporate
Parent Nanjing Qingzhiqiang Enterprise Management Consulting Co.,
Ltd., Corporate Parent Nanjing Qiningfeng New Energy Automotive
Industrial Investment Fund, Corporate Parent Nanjing Byton New
Energy Vehicle Investment Management Co., Ltd., Corporate Parent
FMC Cayman, Corporate Parent Byton Limited (HK), Other Affiliate
Albert Li, Other Affiliate Carsten Delf Breitfeld, Other Affiliate Daniel
Isador Kirchert, Other Affiliate Wan Shun for Byton GmbH, Byton
North America Corporation, Nanjing Byton Electric Vehicle Co., Ltd.
(Anderson, Joshua) (Filed on 7/30/2018) (Entered: 07/30/2018)

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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08/01/2018 31

CLERK'S NOTICE Continuing Motion Hearings as to 29 MOTION to
Dismiss, 28 MOTION to Dismiss. These motions have been noticed for
hearing on a date when the Court does not hear regularly scheduled law
and motion. The hearings are continued from 10/16/2018 to 11/15/2018
at 2:00 PM in San Francisco, Courtroom 9, 19th Floor before Judge Jon
S. Tigar. The briefing schedules are unchanged. (This is a text-only entry
generated by the court. There is no document associated with this entry.)
(wsn, COURT STAFF) (Filed on 8/1/2018) (Entered: 08/01/2018)

08/08/2018 32

STIPULATION WITH PROPOSED ORDER re 29 MOTION to
Dismiss , 28 MOTION to Dismiss filed by Thunder Power New Energy
Vehicle Development Company Limited. (Attachments: # 1 Declaration
of Matthew C. Holohan in Support of Stipulation Extending Time to
Brief Defendants Motions to Dismiss)(Holohan, Matthew) (Filed on
8/8/2018) (Entered: 08/08/2018)

08/09/2018 33

STIPULATION AND ORDER re 32 STIPULATION WITH
PROPOSED ORDER filed by Thunder Power New Energy Vehicle
Development Company Limited. Reset Deadlines as to> 29
MOTION to Dismiss 28 MOTION to Dismiss. Responses due by
9/4/2018. Replies due by 9/18/2018. Signed by Judge Jon S. Tigar on
August 9, 2018. (wsn, COURT STAFF) (Filed on 8/9/2018) (Entered:
08/09/2018)

08/20/2018 34

First Amended Complaint for Patent Infringement against Byton GmbH,
Byton North America Corporation, Nanjing Byton Electric Vehicle Co.,
Ltd. Filed by Thunder Power New Energy Vehicle Development
Company Limited. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D)(Reed, Kristopher) (Filed on 8/20/2018)
(Entered: 08/20/2018)

08/20/2018 35

Corrected First Amended Complaint for Patent Infringement against
Byton North America Corporation, Nanjing Byton New Energy Vehicle
Technology Development Co., Ltd.. Filed by Thunder Power New
Energy Vehicle Development Company Limited. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D)(Reed,
Kristopher) (Filed on 8/20/2018) (Entered: 08/20/2018)

08/21/2018 36

CLERK'S NOTICE TERMINATING MOTIONS AS MOOT as to 28
MOTION to Dismiss filed by Byton GmbH, Nanjing Byton Electric
Vehicle Co., Ltd., 29 MOTION to Dismiss filed by Byton North
America Corporation. The Plaintiff has filed an 35 AMENDED
COMPLAINT - Corrected First Amended Complaint for Patent
Infringement. The pending motions to dismiss are terminated as moot.
(This is a text-only entry generated by the court. There is no document
associated with this entry.) (wsn, COURT STAFF) (Filed on 8/21/2018)
(Entered: 08/21/2018)

08/21/2018 37

MOTION to Dismiss filed by Byton North America Corporation. Motion
Hearing set for 11/15/2018 02:00 PM in San Francisco, Courtroom 09,
19th Floor before Judge Jon S. Tigar. Responses due by 9/4/2018.
Replies due by 9/11/2018. (Attachments: # 1 Proposed Order)(Morrow,

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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John) (Filed on 8/21/2018) (Entered: 08/21/2018)

08/21/2018

38

CLERK'S NOTICE ADVANCING HEARING DATE as to 37
MOTION to Dismiss. The hearing on the pending Motion to Dismiss is
advanced to 10/30/2018 at 2:00 PM in San Francisco, Courtroom 9, 19th
Floor before Judge Jon S. Tigar. The briefing schedule is unchanged.
(This is a text-only entry generated by the court. There is no document
associated with this entry.) (wsn, COURT STAFF) (Filed on 8/21/2018)
(Entered: 08/21/2018)

08/22/2018

NOTICE of Voluntary Dismissal as to Nanjing Byton Electric Vehicle
Co., Ltd and Byton GmbH without prejudice by Thunder Power New
Energy Vehicle Development Company Limited (Holohan, Matthew)
(Filed on 8/22/2018) (Entered: 08/22/2018)

08/30/2018

Proposed Summons. (Holohan, Matthew) (Filed on 8/30/2018) (Entered:
08/30/2018)

09/04/2018

MOTION for Leave to Appear in Pro Hac Vice for Dario Machleidt,
(Filing Fee: $310.00, receipt number 0971-12649107) filed by Thunder

Power New Energy Vehicle Development Company Limited.
(Machleidt, Dario) (Filed on 9/4/2018) (Entered: 09/04/2018)

09/04/2018

Proposed Summons. (Holohan, Matthew) (Filed on 9/4/2018) (Entered:
09/04/2018)

09/04/2018

ORDER GRANTING APPLICATION FOR ADMISSION OF
ATTORNEY DARIO MACHLEIDT PRO HAC VICE by Judge Jon
S. Tigar; granting 41 Motion for Pro Hac Vice. (wsn, COURT
STAFF) (Filed on 9/4/2018) (Entered: 09/04/2018)

09/04/2018

OPPOSITION/RESPONSE to (re 37 MOTION to Dismiss) filed by
Thunder Power New Energy Vehicle Development Company Limited.
(Reed, Kristopher) (Filed on 9/4/2018) (Entered: 09/04/2018)

09/04/2018

Summons on First Amended Complaint Issued as to Defendant Nanjing
Byton New Energy Vehicle Technology Development Co., Ltd.. (tnS,
COURT STAFF) (Filed on 9/4/2018) (Entered: 09/04/2018)

09/05/2018

Notice of Withdrawal of MOTION for a Preliminary Injunction (ECF
No. 20) filed by Thunder Power New Energy Vehicle Development
Company Limited. (Holohan, Matthew) (Filed on 9/5/2018) (Entered:
09/05/2018)

09/05/2018

NOTICE OF MOTION & MOTION for a Preliminary Injunction filed
by Thunder Power New Energy Vehicle Development Company
Limited. Motion Hearing set for 10/30/2018 02:00 PM in San Francisco,
Courtroom 09, 19th Floor before Judge Jon S. Tigar. Responses due by
9/19/2018. Replies due by 9/26/2018. (Attachments: # 1 Declaration of
Ming-Wei Chen, # 2 Declaration of John Morgan Feland, III, Ph.D., # 3
Exhibit A to Feland Declaration, # 4 Proposed Order)(Holohan,
Matthew) (Filed on 9/5/2018) (Entered: 09/05/2018)

09/11/2018

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1

REPLY (re 37 MOTION to Dismiss) filed by Byton North America
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Corporation. (Morrow, John) (Filed on 9/11/2018) (Entered: 09/11/2018)

09/11/2018

SUMMONS Returned Executed by Thunder Power New Energy Vehicle
Development Company Limited. Nanjing Byton New Energy Vehicle
Technology Development Co., Ltd. served on 9/5/2018, answer due
9/26/2018. (Holohan, Matthew) (Filed on 9/11/2018) (Entered:
09/11/2018)

09/18/2018

SUMMONS Returned Executed by Thunder Power New Energy Vehicle
Development Company Limited. Nanjing Byton New Energy Vehicle
Technology Development Co., Ltd. served on 9/10/2018, answer due
10/1/2018. (Holohan, Matthew) (Filed on 9/18/2018) (Entered:
09/18/2018)

09/19/2018

Response to re 47 MOTION for Preliminary Injunction filed by Byton
North America Corporation. (Attachments: # 1 Declaration of David R.
Boaz, # 2 Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit D, # 6
Exhibit E, # 7 Exhibit F, # 8 Exhibit G, # 9 Exhibit H, # 10 Exhibit I, #
11 Exhibit J, # 12 Exhibit K, # 13 Exhibit L, # 14 Exhibit M, # 15
Exhibit N, # 16 Exhibit O, # 17 Exhibit P)(Anderson, Joshua) (Filed on
9/19/2018) (Entered: 09/19/2018)

09/19/2018

DECLARATION of Bruce Walker, PH.D. re 51 Response to Motion for
Preliminary Injunction filed by Byton North America Corporation.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D)
(Anderson, Joshua) (Filed on 9/19/2018) (Entered: 09/19/2018)

09/19/2018

DECLARATION of Jose Angelo Guerrero re 51 Response to Motion for
Preliminary Injunction filed by Byton North America Corporation.
(Anderson, Joshua) (Filed on 9/19/2018) (Entered: 09/19/2018)

09/19/2018

Declaration of Cyrus Van Norman re 51 Response to Motion for
Preliminary Injunction filed by Byton North America Corporation.
(Anderson, Joshua) (Filed on 9/19/2018) (Entered: 09/19/2018)

09/19/2018

JOINT STIPULATION to Change and Extend Time for Nanjing Byton

New Energy Vehicle Technology Development Co., Ltd. to Respond to

re 47 MOTION for Preliminary Injunction filed by Nanjing Byton New

Energy Vehicle Technology Development Co., Ltd.. (Anderson, Joshua)
(Filed on 9/19/2018) (Entered: 09/19/2018)

09/19/2018

Declaration of Joshua Anderson re 55 Joint Stipulation filed by Nanjing
Byton New Energy Vehicle Technology Development Co., Ltd..
(Anderson, Joshua) (Filed on 9/19/2018) (Entered: 09/19/2018)

09/20/2018

NOTICE OF ERRATA re 51 Response to Plaintiff's Motion for
Preliminary Injunction filed by Byton North America Corporation.
(Attachments: # 1 Exhibit A, # 2 Exhibit Q)(Anderson, Joshua) (Filed on
9/20/2018) (Entered: 09/20/2018)

09/25/2018

Joint Stipulation to Change and Extend Time Regarding September 26,
2018 Deadlines, [Proposed] Order filed by Thunder Power New Energy
Vehicle Development Company Limited. (Attachments: #(1) Declaration

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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of Matthew C. Holohan in Support of Joint Stipulation)(Holohan,
Matthew) (Filed on 9/25/2018) (Entered: 09/25/2018)

09/26/2018 59

STIPULATION AND ORDER re 58 Joint Stipulation to Change and
Extend Time Regarding September 26, 2018 Deadlines; [Proposed]
Order filed by Thunder Power New Energy Vehicle Development
Company Limited. Set/Reset Deadlines as to 47 MOTION for
Preliminary Injunction. Responses due by 10/3/2018. Replies due by
10/10/2018. Signed by Judge Jon S. Tigar on September 26, 2018.
(wsn, COURT STAFF) (Filed on 9/26/2018) (Entered: 09/26/2018)

10/03/2018 60

Certificate of Interested Entities or Persons filed by Nanjing Byton New
Energy Vehicle Technology Development Co., Ltd. identifying
Corporate Parent Albert Li, Corporate Parent BY TON GMBH,
Corporate Parent Nanjing Byton Electric Vehicle Co., Ltd, Corporate
Parent Nanjing Quingzhiqiang Enterprise management Consulting Co.,
Ltd., Corporate Parent Nanjing Fullshare Optoelectronics Technology
Co., Ltd., Corporate Parent Nanjing Zijin (New Harbor) technology
Development Co., Ltd., Corporate Parent Nanjing Qiningfeng New
Energy Automotive Industrial Investment Fund, Corporate Parent
Nanjing Byton New Energy Vehicle Investment Management Co., Ltd.,
Corporate Parent FMC Cayman, Corporate Parent Byton Limited (HK),
Corporate Parent Carsten Delf Breitfeld, Corporate Parent Daniel Isador
Kirchert, Corporate Parent Wan Shun for Nanjing Byton New Energy
Vehicle Technology Development Co., Ltd.. (Morrow, John) (Filed on
10/3/2018) (Entered: 10/03/2018)

10/03/2018 61

MOTION to Dismiss filed by Nanjing Byton New Energy Vehicle
Technology Development Co., Ltd.. Motion Hearing set for 11/8/2018
02:00 PM in San Francisco, Courtroom 09, 19th Floor before Judge Jon
S. Tigar. Responses due by 10/17/2018. Replies due by 10/24/2018.
(Attachments: # 1 Declaration of Kirchert, # 2 Exhibit A - Import
Records, # 3 Proposed Order)(Morrow, John) (Filed on 10/3/2018)
(Entered: 10/03/2018)

10/03/2018 62

OPPOSITION/RESPONSE to (re 47 MOTION for Preliminary
Injunction ) filed by Nanjing Byton New Energy Vehicle Technology
Development Co., Ltd.. (Morrow, John) (Filed on 10/3/2018) (Entered:
10/03/2018)

10/10/2018 63

REPLY (re 47 MOTION for Preliminary Injunction ) filed byThunder
Power New Energy Vehicle Development Company Limited.
(Attachments: # 1 Declaration of John Morgan Feland, III, Ph.D.)
(Holohan, Matthew) (Filed on 10/10/2018) (Entered: 10/10/2018)

10/11/2018 64

ADR Clerks Notice re: Non-Compliance with Court Order. The parties
have failed to file an ADR Certification as required by the Initial Case
Management Scheduling Order. Counsel shall comply promptly with the
requirements of ADR L.R. 3-5(b) and shall file the ADR Certification.
(This is a text-only entry generated by the court. There is no document
associated with this entry.)(cmf, COURT STAFF) (Filed on 10/11/2018)
(Entered: 10/11/2018)

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1
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ADR Certification (ADR L.R. 3-5 b) of discussion of ADR options
(Holohan, Matthew) (Filed on 10/12/2018) (Entered: 10/12/2018)

10/12/2018

STIPULATION and [Proposed] Order Selecting Mediation by Thunder
Power New Energy Vehicle Development Company Limited filed by
Thunder Power New Energy Vehicle Development Company Limited.
(Holohan, Matthew) (Filed on 10/12/2018) (Entered: 10/12/2018)

10/12/2018

STIPULATION AND ORDER re 66 STIPULATION and
[Proposed] Order Selecting Mediation by Thunder Power New
Energy Vehicle Development Company Limited filed by Thunder
Power New Energy Vehicle Development Company Limited. Signed
by Judge Jon S. Tigar on October 12, 2018. (wsn, COURT STAFF)
(Filed on 10/12/2018) (Entered: 10/12/2018)

10/15/2018

CASE REFERRED to Mediation 67 . Deadline to complete mediation is
1/10/2019. (af, COURT STAFF) (Filed on 10/15/2018) (Entered:
10/15/2018)

10/15/2018

MOTION for Jurisdictional Discovery, and MOTION to Stay re 61
MOTION to Dismiss - Plaintiffs Motion for Jurisdictional Discovery
and to Stay Nanjing Byton New Energy Vehicle Technology
Development Co., Ltd.s Motion to Dismiss filed by Thunder Power New
Energy Vehicle Development Company Limited. Motion Hearing set for
11/29/2018 02:00 PM in San Francisco, Courtroom 09, 19th Floor before
Judge Jon S. Tigar. Responses due by 10/29/2018. Replies due by
11/5/2018. (Attachments: # 1 Declaration Darius C. Samerotte, # 2
Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit D, # 6 Exhibit E, # 7
Exhibit F, # 8 Proposed Order)(Samerotte, Darius) (Filed on 10/15/2018)
(Entered: 10/15/2018)

10/18/2018

JOINT STIPULATION WITH [PROPOSED] ORDER to Stay Briefing
onre 61 MOTION to Dismiss, re 68 MOTION for Discovery -
MOTION to Stay re 61 MOTION to Dismiss Plaintiffs Motion for
Jurisdictional Discovery and to Stay Nanjing Byton New Energy Vehicle
Technology Development Co., Ltd.s Motion to Dismiss filed by Thunder
Power New Energy Vehicle Development Company Limited.
(Attachments: #(1) Declaration of Darius C. Samerotte)(Samerotte,
Darius) (Filed on 10/18/2018) (Entered: 10/18/2018)

10/22/2018

Joint Case Management Statement filed by Thunder Power New Energy
Vehicle Development Company Limited. (Holohan, Matthew) (Filed on
10/22/2018) (Entered: 10/22/2018)

10/22/2018

Stipulation & [Proposed] Order Re: Discovery of Electronically Stored
Information for Patent Litigation filed by Thunder Power New Energy
Vehicle Development Company Limited. (Attachments: #(1) Declaration
Matthew C. Holohan)(Holohan, Matthew) (Filed on 10/22/2018)
(Entered: 10/22/2018)

10/22/2018

[Proposed] Stipulated Protective Order filed by Thunder Power New
Energy Vehicle Development Company Limited. (Attachments: #(1)
Declaration of Matthew C. Holohan, # 2 Redline of [Proposed]

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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Stipulated Protective Order)(Holohan, Matthew) (Filed on 10/22/2018)
(Entered: 10/22/2018)

10/23/2018

STIPULATION AND ORDER re 69 JOINT STIPULATION WITH
[PROPOSED] ORDER to Stay Briefing on re 61 MOTION to
Dismiss, re 68 MOTION for Discovery. Signed by Judge Jon S.
Tigar on October 23, 2018. (wsn, COURT STAFF) (Filed on
10/23/2018) (Entered: 10/23/2018)

10/23/2018

STIPULATION AND ORDER re 71 Stipulation & Order Re:
Discovery of Electronically Stored Information for Patent Litigation
filed by Thunder Power New Energy Vehicle Development
Company Limited. Signed by Judge Jon S. Tigar on October 23,
2018. (wsn, COURT STAFF) (Filed on 10/23/2018) (Entered:
10/23/2018)

10/23/2018

STIPULATION AND ORDER re 72 [Proposed] Stipulated Protective
Order filed by Thunder Power New Energy Vehicle Development
Company Limited. Signed by Judge Jon S. Tigar on October 23,
2018. (wsn, COURT STAFF) (Filed on 10/23/2018) (Entered:
10/23/2018)

10/30/2018

Minute Entry for proceedings held before Judge Jon S. Tigar:
Motion Hearing held on 10/30/2018 re 47 MOTION for Preliminary
Injunction filed by Thunder Power New Energy Vehicle
Development Company Limited, 37 MOTION to Dismiss filed by
Byton North America Corporation. Initial Case Management
Conference held on 10/30/2018. Total Time in Court: 49 minutes.
Court Reporter: Belle Ball. (wsn, COURT STAFF) (Date Filed:
10/30/2018) (Entered: 10/30/2018)

10/31/2018

ORDER GRANTING DEFENDANT BYTON NORTH
AMERICA'S MOTION TO DISMISS by Judge Jon S. Tigar;
granting 37 Motion to Dismiss; denying as moot 47 Motion for
Preliminary Injunction. Amended Pleadings due by 11/21/2018.
Case Management Statement due by 1/2/2019. Further Case
Management Conference set for 1/9/2019 at 2:00 PM in San
Francisco, Courtroom 9, 19th Floor. (wsn, COURT STAFF) (Filed
on 10/31/2018) (Entered: 10/31/2018)

11/05/2018

TRANSCRIPT ORDER for proceedings held on 10/30/18 before Judge
Jon S. Tigar by Thunder Power New Energy Vehicle Development
Company Limited, for Court Reporter Belle Ball. (Machleidt, Dario)
(Filed on 11/5/2018) (Entered: 11/05/2018)

11/07/2018

NOTICE filed by Thunder Power New Energy Vehicle Development
Company Limited re 77 Order on Motion to Dismiss, Order on Motion
for Preliminary Injunction - Notice of Intent Not to File an Amended
Complaint (Reed, Kristopher) (Filed on 11/7/2018) (Entered:
11/07/2018)

11/07/2018

TRANSCRIPT ORDER for proceedings held on 10/30/2018 before
Judge Jon S. Tigar by Byton North America Corporation, Nanjing Byton

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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New Energy Vehicle Technology Development Co., Ltd., for Court
Reporter Belle Ball. (Morrow, John) (Filed on 11/7/2018) (Entered:
11/07/2018)

11/08/2018

JUDGMENT. Signed by Judge Jon S. Tigar on November 8, 2018.
(wsn, COURT STAFF) (Filed on 11/8/2018) (Entered: 11/08/2018)

11/09/2018

D

*** FILED IN ERROR. PLEASE SEE DOCKET # 83 . ***
Transcript of Proceedings held on October 30, 2018, before Judge Jon S.
Tigar. Court Reporter Belle Ball, CSR, CRR, RDR, telephone number
(415)373-2529, belle_ball@cand.uscourts.gov. Per General Order No.

59 and Judicial Conference policy, this transcript may be viewed only at
the Clerk's Office public terminal or may be purchased through the Court
Reporter until the deadline for the Release of Transcript Restriction.
After that date it may be obtained through PACER. Any Notice of Intent
to Request Redaction, if required, is due no later than 5 business days
from date of this filing. (Re 78 Transcript Order, 80 Transcript Order, )
Release of Transcript Restriction set for 2/7/2019. (Related documents(s)
78 , 80 ) (ballbb15S, COURT STAFF) (Filed on 11/9/2018) Modified on
11/13/2018 (ewn, COURT STAFF). (Entered: 11/09/2018)

11/09/2018

D

*#% THIS DOCUMENT REPLACES DOCUMENT NO. 82 ***

Transcript of Proceedings held on October 30, 2018, before Judge Jon S.
Tigar. Court Reporter Belle Ball, CSR, CRR, RDR, telephone number
(415)373-2529, belle_ball@cand.uscourts.gov. Per General Order No.
59 and Judicial Conference policy, this transcript may be viewed only at
the Clerk's Office public terminal or may be purchased through the Court
Reporter until the deadline for the Release of Transcript Restriction.
After that date it may be obtained through PACER. Any Notice of Intent
to Request Redaction, if required, is due no later than 5 business days
from date of this filing. Release of Transcript Restriction set for
2/7/2019. (ballbb15S, COURT STAFF) (Filed on 11/9/2018) (Entered:
11/09/2018)

11/12/2018

NOTICE OF APPEAL to the Federal Circuit as to 77 Order on Motion
to Dismiss,, Order on Motion for Preliminary Injunction, by Thunder
Power New Energy Vehicle Development Company Limited. Filing fee
$ 505, receipt number 0971-12839412. (Reed, Kristopher) (Filed on
11/12/2018) (Entered: 11/12/2018)

11/14/2018

Notice of Appeal and Docket Sheet transmitted to the Federal Circuit
Court of Appeals as to 84 Notice of Appeal to the Federal Circuit. (slhS,
COURT STAFF) (Filed on 11/14/2018) (Entered: 11/14/2018)

https://ecf.cand.circ9.dcn/cgi-bin/DktRpt.pl?10209000630531-L 1 0-1 11/14/2018
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| hereby certify that the annexed
instrument is a true and correct copy
of the original on file in my office.

ATTEST:

SUSAN Y. SOONG

Clerk, U.S. District Court
Northem District of Califomia

2% <, %ég /
by: (ﬁru
UNITED STATES DISTRICT COURT Daw:&

NORTHERN DISTRICT OF CALIFORNIA

THUNDER POWER NEW ENERGY
VEHICLE DEVELOPMENT COMPANY
LIMITED,

Plaintiff,

V.

BYTON NORTH AMERICA
CORPORATION, et al.,

Defendants.

Two motions are now before the Court: (1) Plaintiff Thunder Power New Energy Vehicle

Case No. 18-cv-03115-JST

ORDER GRANTING DEFENDANT
BYTON NORTH AMERICA’S
MOTION TO DISMISS

Re: ECF Nos. 37, 47

Development Company Limited (“Thunder Power”)’s motion for a preliminary injunction

prohibiting Defendants Byton North America Corporation (“Byton N.A.” or “Byton”) and Nanjing

Byton New Energy Vehicle Technology Development Co., Ltd. (“Nanjing Byton”) from making,

using, offering to sell, or selling within the United States, or importing into the United States,

vehicles employing the accused functionality, ECF No. 47 at 2; and (2) Defendant Byton’s motion

to dismiss Thunder Power’s patent infringement claims for U.S. Patent Nos. 9,547,373 (“the *373

patent”); 9,563,329 (“the *329 patent”); and 9,561,724 (“the *724 patent”), as directed toward

patent-ineligible subject matter. ECF No. 37. The Court will grant the motion to dismiss and

deny the preliminary injunction motion as moot.

. BACKGROUND

Both Thunder Power and Byton are foreign companies focused on developing and

manufacturing electric vehicles; Thunder Power is based in Hong Kong, and Byton N.A. designs

and develops electric vehicles under the direction of Defendant Nanjing Byton New Energy

Vehicle Technology Development Co., Ltd., which is based in mainland China. ECF No. 35
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(“first amended complaint” or “FAC”) 99 4, 7, 8; ECF No. 20-1 § 3. Thunder Power alleges that
several concept cars imported and advertised by Byton N.A. include operating and display systems
that infringe its patents: specifically, Byton’s “Gesture Control” system (’373 patent) and “Shared
Experience Display” system (329 patent and *724 patent). Id. 1 7-9, 39, 44, 49.

Generally, the *373 patent claims a vehicle operating system that captures and processes
gesture signals from both a driver and a passenger, prioritizing signals from the driver where the
two conflict. FAC 1 20. The *724 patent claims an in-vehicle display system that shows two
information panels on an LCD screen, switches the position of the panels in response to a user
signal, then switches them back after a set period of time (“switch-back feature™). Id. 1 31. The
’329 patent claims a similar display system, without specifying an LCD screen, which duplicates
the first information panel at a third position on the dashboard in response to a user instruction
(“screen-duplication feature™). 1d.  32.

Byton N.A. now moves to dismiss all three of the patents at issue as abstract and therefore
ineligible. ECF No. 37. Thunder Power opposes the motion. ECF No. 44.

1. LEGAL STANDARD

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its face.”” Ashcroft v. Igbal, 556
U.S. 662, 678 (2009). “Dismissal under Rule 12(b)(6) is appropriate . . . where the complaint
lacks a cognizable legal theory or sufficient facts to support a cognizable legal theory.”
Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097, 1104 (9th Cir. 2008). “[A]ll allegations
of material fact are taken as true and construed in the light most favorable to the nonmoving
party.” Cabhill v. Liberty Mut. Ins. Co., 80 F.3d 336, 337-38 (9th Cir. 1996). “While a complaint
... does not need detailed factual allegations, [it] requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not do.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 555 (2007). In other words, a pleading must allege “enough facts to state a claim to
relief that is plausible on its face.” Id. at 570.

Under section 101 of the Patent Act, “abstract ideas are not patentable.” Alice Corp. Pty.

v. CLS Bank Int’l, 134 S. Ct. 2347, 2354 (2014). A However, “an invention is not rendered
2
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ineligible for patent simply because it involves an abstract concept.” 1d. Courts must distinguish
between patents that claim abstract ideas, on the one hand, and patents “that claim patent-eligible
applications of those concepts,” on the other hand. 1d. at 2355. To draw this distinction, courts
engage in a two-step analysis.

At step one, courts determine whether the claims at issue are “directed to an abstract idea.”
Id. at 2356-57. For instance, courts ask whether claims are “directed to a specific improvement”
or “to a specific implementation of a solution to a problem.” Enfish, LLC v. Microsoft Corp., 822
F.3d 1327, 1338, 1339 (Fed. Cir. 2016). In cases involving computer-powered innovations, this
inquiry “often turns on whether the claims focus on ‘the specific asserted improvement in
computer capabilities’ or “on a process that qualifies as an ‘abstract idea’ for which computers
are invoked merely as a tool.” Finjan, Inc. v. Blue Coat Sys., Inc., 879 F.3d 1299, 1303 (Fed. Cir.
2018) (quotation omitted). “The purely functional nature of [a] claim confirms that it is directed
to an abstract idea, not to a concrete embodiment of that idea.” Affinity Labs of Texas, LLC v.
Amazon.com Inc., 838 F.3d 1266, 1269 (Fed. Cir. 2016). A claim that could be performed by a
human, excising generic computer-implemented steps, is often abstract. Intellectual Ventures |
LLC v. Alstom S.A., 838 F.3d 1307, 1318 (Fed. Cir. 2016); see also Papst Licensing GmbH & Co.
KG v. Xilinx Inc., 193 F. Supp. 3d 1069, 1090 (N.D. Cal. 2016) (“[AJutomation of a process using
a computer is . . . insufficient to save the asserted claims from abstractness.”)

If the court concludes that the claims are directed to an abstract idea, the court must
proceed to step two and “consider the elements of each claim both individually and as an ordered
combination” to determine “whether it contains an inventive concept sufficient to transform the
claimed abstract idea into a patent-eligible application.” Alice, 134 S. Ct. at 2355, 2357 (internal
quotation marks omitted). A claim recites an inventive concept “when the claim limitations
involve more than performance of well-understood, routine, and conventional activities previously
known to the industry.” Berkheimer v. HP Inc., 881 F.3d 1360, 1367 (Fed. Cir. 2018) (quotation
omitted). Both steps of the Alice inquiry are informed by the claims and the specification. See
Amdocs (Israel) Ltd. v. Openet Telecom, Inc., 841 F.3d 1288, 1299 (Fed. Cir. 2016).

Although the Federal Circuit has stated some patent eligibility challenges must await claim
3




United States District Court
Northern District of California

© 00 ~N o o b~ w NP

N NN NN N NN DN R PR R R R R R R
©® N o OB W N B O ©W 0O N oo o~ W N -k O

CaGask189%:\1-238 15-IeCurbecurhent 7Padete2il10/Flldd 1RAGE200815

construction, Aatrix Software, Inc. v. Green Shades Software, Inc., 882 F.3d 1121, 1125 (Fed. Cir.
2018), that court also made plain that in some instances “patent eligibility can [still] be determined
at the Rule 12(b)(6) stage.” Id. And courts in this district and elsewhere continue to grant
motions to dismiss on the grounds of patent ineligibility. See MyMail, Ltd. v. ooVoo, LLC, No.
17-CV-04487-LHK, 2018 WL 1367385, at *4 (N.D. Cal. Mar. 16, 2018) (dismissing claims as
ineligible without claim construction after Aatrix); Kaavo Inc. v. Amazon.com Inc., No. CV 14-
353-LPS-CJB, 2018 WL 3032505, at *5 (D. Del. June 18, 2018) (“None of the Federal Circuit
cases cited by Plaintiff[, including Aatrix and Berkheimer,] constitutes a change in the law
pertaining to § 101.”).
I11.  DISCUSSION

Citing Aatrix and Berkheimer, Thunder Power argues that there is a factual dispute around
inventiveness as to all three patents-in-suit, such that validity cannot be resolved on a motion to
dismiss. ECF No. 44 at 8, 12. However, “not every § 101 determination contains genuine
disputes over the underlying facts material to the § 101 inquiry.” Berkheimer, 881 F.3d at 1368.
Here, the Court resolves the motion as a matter of law based on Thunder Power’s own
descriptions of the patent.

A. The 373 Patent

The *373 patent is titled “Vehicle Operating System Using Motion Capture.” ECF No. 35-
1 at 2. The patent describes a vehicle operating system that captures and processes gesture signals
from a driver and a passenger, determines whether the signals are consistent, and executes only the
signal from the driver where they are inconsistent. FAC  20. According to Thunder Power, the
patent improves the automotive arts by addressing a problem unique to that sector: “driver and
passenger safety associated with inattentive or distracted driving.” Id. The specification explains
that the patent improved on the prior art by “provid[ing] a relatively safe, reliable and convenient
operating atmosphere, with reduced driver distraction and less focused attention requirements.”
ECF No. 35-1 at 10. “[V]ehicle components may be operated by gesture actions, avoiding direct
button touch or screen selection, so that the operation is made more convenient, less intensely

focused, and overall safety improved.” Id. “[W]hen the driver needs to focus their attention to
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driving, the right of operating the execution devices can be transferred to the passenger, so as to
avoid distraction of the driver and improve vehicle driving safety.” Id. at 11. Thunder Power
asserts “at least Claim 1 of the patent, which the Court will treat as representative.! FAC { 39.

Claim 1 recites:

A vehicle operating system for operating a vehicle including a driving
seat for a vehicle driver and at least one passenger seat for passengers,
the vehicle operating system comprising:

camera devices for capturing at least one of images of gestures of the
driver and images of gestures of a passenger;

a storage device for storing operating signals corresponding to gesture
actions;

a processing device configured to:

control the camera devices to capture gesture action images of
the driver and passenger simultaneously or substantially
simultaneously,

convert the captured gesture action images into corresponding
operating signals according to the operating signals
corresponding to the gesture actions stored in the storage
device,

determine a first operational signal is from a gesture action
image for the driver and determine a second operational signal
is from a gesture action image for the passenger, the first and
second operational signals both for operating a same
component of the vehicle,

determine whether the first operation signal is consistent with
the second operation signal,

select the first operational signal as the operating signal and
discard the second operational signal by virtue of the first
operational signal being from the driver in response to the
determination that first operation signal is not consistent with
the second operation signal, and

! As to each of the three patents-in-suit, Thunder Power’s FAC asserts only that Byton has
infringed “at least Claim 1.” FAC 4 39, 44, 49. However, in its opposition to the motion to
dismiss, Thunder Power alleges that “a number of dependent claims make material additions to the
inventive concept found in each of the challenged independent claims.” ECF No. 44 at 24. A
district court may determine that addressing each claim of an asserted patent is unnecessary, if a
claim is representative of the others because all the claims are “substantially similar and linked to
the same abstract idea.” Content Extraction & Transmission LLC v. Wells Fargo Bank, Nat.
Ass’n, 776 F.3d 1343, 1348 (Fed. Cir. 2014) (citing Bilski v. Kappos, 561 U.S. 593, 612 (2010)).
Having considered each claim under this standard, the Court determines that Claim 1 of each
patent-in-suit is representative of the other claims in that patent.

5
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send out the operating signals; and

execution devices configured to receive the operating signals sent by
the processing device, and to execute operations corresponding to the
operating signals.

ECF No. 35-1 at 14. A representative figure in the patent visually depicts this claim:
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FIG. 2

ECF No. 35-1 at 5.

Byton N.A. argues the *373 patent is ineligible because there is nothing non-abstract or
inventive about “the ability to receive signals from two people, determine if they are inconsistent,
and if so, perform an operation based on the signal from one of the people.” ECF No. 48 at 13.
Byton offers the analogy of a football quarterback who observes hand signals from his head coach
and offensive coordinator, executing only the head coach’s command where the two conflict. ECF
No. 37 at 15 n.14. As Byton points out, a claim that could be performed be a human, excising
generic computer-implemented steps, is often abstract. Id. at 13; see also Intellectual Ventures I
LLC v. Alstom S.A., 838 F.3d 13 07, 1318 (Fed. Cir. 2016). This is a fair characterization of Claim
1 of the *373 patent. Ultimately, the patent amounts to little more than a system for “collecting
information, analyzing it, and displaying certain results of the collection and analysis,” bringing it

within “a familiar class of claims” directed to an abstract idea. West View Research, LLC v. Audi
6
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AG, 685 F. App’x 923, 926 (Fed. Cir. 2017); see also Intellectual Ventures | LLC v. Symantec
Corp., 838 F.3d 1307, 1316, 1318 (Fed. Cir. 2016) (holding that a claimed system for “receiving,
screening, and distributing e-mail” was abstract and, ultimately, ineligible because, “with the
exception of generic computer-implemented steps, there is nothing in the claims themselves that
foreclose them from being performed by a human, mentally or with pen and paper”).

Affinity Labs of Texas, LLC v. Amazon.com Inc. offers an apt comparison, as that case dealt
with a patent for a computer-assisted system much like that claimed by Thunder Power in the *373
patent. 838 F.3d 1266, 1269 (Fed. Cir. 2016). The Affinity Labs patent described “a ‘media
managing system,’ . . . a ‘collection of instructions’ that are ‘operable when executed,’ . . . [and] a
‘network based delivery resource’ that retrieves and streams the requested content.” 1d. Without
“disclos[ing] any particular mechanism,” the “specification describe[d] the function of streaming
content to a wireless device, but not a specific means for performing that function.” Id. Similarly,
the *373 patent describes “a vehicle operating system” that “may include . . . camera devices for
capturing . . . images of gestures, . . . a storage device for storing operating signals corresponding
to gestures,” and a “processing device . . . that is configured, for example, to select . . . a gesture
command operator, . . . to control the camera device so as to capture” that individual’s gestures, to
convert those captured images “into corresponding operating signals,” and to execute, “by an
execution device, the corresponding operation according to the operating signal.” ECF 35-1 at 10.
Any explanation of how these various devices will accomplish these steps, at a technical level, is
absent. See Interval Licensing LLC v. AOL, Inc., 896 F.3d 1335, 1346 (Fed Cir. 2018) (“while the
specification and claims of the [patent] purport to describe an improved user experience . . . the
patent is wholly devoid of details which describe how this is accomplished”).

“At that level of generality, the claims do no more than describe a desired function or
outcome, without providing any limiting detail that confines the claim to a particular solution to an
identified problem. The purely functional nature of the claim confirms that it is directed to an
abstract idea, not to a concrete embodiment of that idea.” Affinity Labs, 838 F.3d at 1269. Indeed,
the Federal Circuit has frequently “treated collecting information, including when limited to

particular content[;] analyzing information by steps people go through in their minds[; and then]
7
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merely presenting the results [as] abstract.” Elec. Power Grp., LLC v. Alstom S.A., 830 F.3d 1350,
1353-54 (Fed. Cir. 2016) (collecting cases). Claims, such as Claim 1 of the *373 patent, that focus
on a “combination of those abstract-idea processes,” without “any particular assertedly inventive
technology for performing those functions” are directed to an abstract idea. 1d. at 1354.

Thunder Power’s arguments to the contrary are unconvincing. Thunder Power asserts that
each claim of the *373 patent is directed to a patent-eligible concept because each claim is
“directed to a specific improvement in vehicle functionality.” ECF No. 44 at 13. Thunder Power
alleges that the specification outlines the improvements the claims are directed to: First, elements
for capturing gesture images and converting those into corresponding operational signals improve
vehicle functionality because “avoiding direct button touch or screen selection” makes the
operation “more convenient, less intensely focused, and overall safety improved.” 1d. at 13
(quoting ECF No. 35-1 at 10). Second, the claimed identification and conditional hierarchy of
gesture actions — identifying signals as originating from either the driver or passenger and treating
them accordingly — improves vehicle functionality by “allowing the driver or passenger to utilize
[vehicle] function[s] in a less distracting way than conventional methods.” 1d. at 14 (quoting ECF
No. 35-1 at 14). Thunder Power points to no other specific improvements to argue that the claims
are not abstract.

As Byton correctly points out in reply, ECF No. 48 at 6, “merely limiting the field of use
of the abstract idea to a particular existing technological environment does not render the claims
any less abstract.” Twilio, Inc. v. Telesign Corp., 249 F. Supp. 3d 1123, 1144 (N.D. Cal. 2017)
(quoting Affinity Labs of Texas, LLC v. DIRECTV, LLC, 838 F.3d 1253, 1259 (Fed. Cir. 2016)).
Just because the system claimed by the 373 patent is designed to function solely in the context of
a vehicle does not change the fact that the claims are directed to an abstract idea: the ability to
receive signals from multiple users, assess whether they are consistent, and, where they are
inconsistent, implement the signal of a preferred user. See Smart Sys. Innovations, LLC v. Chi.
Transit Auth., 873 F.3d 1364, 1373 (Fed. Cir. 2017) (rejecting Plaintiff’s argument that the court
“should not find the [claims] directed to an abstract idea because they apply to a particular,

concrete field — namely, mass transit”). Indeed, “that the steps recited in [Claim 1] are
8
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‘necessarily’ performed ‘in the physical, rather than purely conceptual, realm . . . is beside the
point.”” 1d. (quoting Alice, 134 S.Ct. at 2358).

Having determined that Claim 1 of the *373 patent is directed to an abstract idea, the court
now considers whether the claimed improvement on the prior art nevertheless “contains an
inventive concept sufficient to transform the claimed abstract idea into a patent-eligible
application” under step two. Alice, 134 S. Ct. at 2357. Byton argues that it does not, because
Claim 1 does not add elements, nor an ordered combination of elements, that amount to
significantly more than the abstract idea to which the Claim is directed. ECF No. 37 at 18. Byton
emphasizes that Claim 1 does not assert any novel technology to achieve the claimed results,
instead relying on generic components “such as computer processors, storage devices, software,
firmware, screens, cameras and vehicle operation controls.” Id. Nor does the *373 patent contain
any instructions for programming the generic components to obtain the claimed functionality. Id.
In response, Thunder Power cites as dispositive the Federal Circuit’s observation that “an
inventive concept can be found in the non-conventional and non-generic arrangement of known,
conventional pieces.” Bascom Glob. Internet Servs., Inc. v. AT&T Mobility LLC, 827 F.3d 1341,
1350 (Fed. Cir. 2016). Where “generic components operate in an unconventional manner to
achieve an improvement,” the claim “provides the requisite ‘something more’ than the
performance of well-understood, routine, and conventional activities previously known to the
industry.” Amdocs (Israel) Ltd. v. Openet Telecom, Inc., 841 F.3d 1288, 1300-01 (Fed. Cir. 2016).

Again, Byton has the better of the argument. A claim that simply takes an abstract idea
and adds “the requirement to perform it on the Internet, or to perform it on a set of generic
computer components . . . would not contain an inventive concept.” Bascom, 827 F.3d at 1350.
Here, Thunder Power does not dispute that the *373 patent involves only generic physical
components. See ECF No. 44 at 22-23; see also ECF No. 35-1 at 12. Instead, Thunder Power
argues that the components of the vehicle operating system, “in combination, perform special
operations that go beyond the standard functions of cameras, processors, and execution devices.”
Id. at 23. Specifically, “the claimed processor must coordinate with the cameras and other devices

to capture and analyze gesture action commands from different occupants, identify if a conflict
9
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exists between the captured commands, determine which came from the driver, select that
command while disregarding the other, and then send out an operating signal to devices within the
vehicle commencing execution of the chosen command.” 1d. The Court is unconvinced that this
amounts to an inventive concept. “Nothing in the claims, understood in light of the specification,
requires anything other than off-the-shelf, conventional computer, network, and display
technology for gathering, sending, and presenting the desired information.” Elec. Power Grp.,
830 F.3d at 1355. And despite Thunder Power’s emphasis on this point, the fact that the system
outlined in the 373 patent can prioritize between conflicting inputs in selecting an output is not
enough to render it inventive. See Intellectual Ventures | LLC v. Erie Indemnity Co., 711 F.
App’x 1012, 1014, 1019 (Fed. Cir. 2017) (finding ineligible a patent that purported to improve
upon the prior art by “providing a method and apparatus to detect undesirable files stored on
computer storage devices according to pre-set criteria”). “In short, each step does no more than
require a generic computer to perform generic computer functions.” Alice, 134 S. Ct. at 2359.

Because the Court concludes that the *373 patent is directed toward patent-ineligible
subject matter, the Court hereby GRANTS Byton’s motion to dismiss Count 1 of the FAC.

B. The 724 Patent

The 724 patent is titled “Interchangeable Display of Information Panels on a Dashboard.”
ECF No. 35-3 at 2. The patent describes a display system in a “transportation apparatus” that
displays two different information panels at different positions on a physical LCD screen, switches
the positions of the panels in response to a physical user signal, and restores the original display
positions after a predetermined time period. FAC § 31. According to Thunder Power, this patent
“also increases operational safety in motor vehicles.” Id. The specification’s asserted
improvement on the prior art is that, “[clompared with the traditional fixed display of information
panels . . . the present disclosure may enable the user(s) of the transportation apparatus . . . to swap
or move information panels as desired.” ECF No. 35-3 at 13. Thunder Power asserts “at least
Claim 1” of the patent, which, as noted above, the Court will treat as representative. FAC { 49.

Claim 1 recites:

An information display system in a transportation apparatus, the
10
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information display system comprises:

a liquid crystal display (LCD) screen that occupies at least a portion
of a dashboard of the transportation apparatus, wherein the LCD
screen is capable of graphically displaying multiple information
panels at respective positions on the LCD screen, the information
panels being displayed separate and independent from each other on
the LCD screen, wherein the information panels include a first
information panel and a second information panel; and

a processor configured to:

display the first information panel at a first position on the LCD
screen and display the second information panel at a second position
on the LCD screen;

receive a user signal indicating a request to switch the display
positions of the first and second information panels on the LCD
screen;

generate a switch instruction to switch the display of first and second
information panels in accordance with the received user signal;

display the first information panel at the second position on the LCD
screen and display the second information panel at the first position
on the LCD screen in accordance with the generated switch
instruction;

generate a switch-back instruction to switch back the display
positions of the first information panel and second information panel
to their previous display positions prior to the switching after a
predetermined time period.

11
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ECF No. 35-3 at 17. A representative patent figure visually depicts the claim:
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FIG. 9

ECF No. 35-3 at 12.

Byton argues that the patent is ineligible because it claims merely the abstract idea of
moving information panels around on a screen based on user commands. ECF No. 37 at 14, 18.
In support, Byton relies heavily on Interval Licensing, where the court held that the representative
claim, setting forth an “attention manager” to display information on an unused portion of a
display screen, was ineligible for patent protection. 896 F.3d at 1346, 1338. Because the patent’s
only claim to inventiveness was “using that conventional, pre-existing practice of acquiring
information that will then be displayed somewhere (and somehow) adjacent to other information,”
the court concluded that the claims were directed to patent-ineligible subject matter. Id. at 1348.
Byton urges a similar result here.

In opposition, Thunder Power argues that the specification makes clear that “the claims
represent specific operational and safety improvements to vehicle technology.” ECF No. 44 at 16.
Specifically, “the claimed elements function together to allow users in a vehicle to share

information via independent panels.” Id. at 23. The Court finds these assertions unconvincing.

As Byton argues, Interval Licensing is instructive here. The Federal Circuit found the claims in
12
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that case related to two abstract functions, like those presented by the 724 patent: “(i) enabling the
acquisition of content to be displayed; and (ii) enabling control over when to display the acquired
content, for how long, and then displaying it.” 896 F.3d at 1340. To this abstract concept, the
’724 patent adds only the feature of two display panels with the ability to switch back to their
original positions automatically after a predetermined period. The Court finds this feature
insufficient to render the abstract idea set forth in Claim 1 into an inventive concept. Indeed,
“[o]ffering a user the ability to select information to be displayed is one of the ‘most basic
functions of a computer.”” 1d. at 1347 (quoting Alice, 134 S. Ct. at 2359). At the level of
generality of the specification and claims, the *724 patent asserts no improvement beyond “the
presentation of information in conjunction with other information,” despite its attempts to describe
the switch-back feature as novel. Id. Accordingly, it is directed toward patent-ineligible subject
matter. The Court hereby GRANTS Byton N.A.’s motion to dismiss Count 3 of the FAC.

C. The 329 Patent

The *329 patent is also entitled “Interchangeable Display of Information Panels on a
Dashboard.” ECF No. 35-2 at 2. Claim 1 of the *329 patent is similar to Claim 1 of the 724
patent but does not specify an LCD screen. FAC { 32. Instead of a switch-back feature, the
processor claimed in the *329 patent receives a user signal requesting duplication of the display of
the first information panel at a third display position on the dashboard screen. Id. Again, Thunder
Power alleges that this screen-duplication feature “represents an important technological and
safety advancement over the prior art in a field where operational safety is paramount.” Id. at 33.
The specification notes that “[cJompared with the traditional fixed display of information panels
... the present disclosure may advantageously let the user(s) of the transportation apparatus share
information with another user . . . by displaying one or more information panels at display
position(s) on the dashboard screen convenient for the shared users’ viewing.” ECF No. 35-3 at
13. Thunder Power asserts “at least Claim 1” of the patent, which, again, the Court will treat as

representative. FAC { 44.

Claim 1 asserts:

13
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An information display system in a transportation apparatus, the
information display system comprises:

a dashboard screen that occupies at least a portion of a dashboard of
the transportation apparatus, wherein the dashboard screen is capable
of graphically displaying multiple information panels at respective
positions on the dashboard screen, the information panels being
displayed separate and independent from each other on the dashboard
screen, wherein the information panels include a first information
panel and a second information panel; and

a processor configured to:

display the first information panel at a first position on the dashboard
screen and display the second information panel at a second position
on the LCD screen;

receive a user signal indicating a request to switch the display
positions of the first and second information panels on the dashboard
screen;

generate a switch instruction to switch the display of first and second
information panels in accordance with the received user signal;

display the first information panel at the second position on the
dashboard screen and display the second information panel at the first
position on the dashboard screen in accordance with the generated
switch instruction;

receive a user signal indicating a request to duplicate the display of
the first information panel at a third display position on the dashboard
screen; and

display the first information panel at third display position on the
dashboard screen in response to the user signal being received.

ECF No. 35-2 at 17. A representative figure from the patent visually depicts the claim:

902
S

Display Information Panels On A LCD Screen i

l 904
Vs

Receive A User Signal To Swilch Display |
Paositions of Two Information Panels On The |
LCD Screen H

i 906
S

Generate An Instruction To Switch The Display |
Of The Twa Information Panels On The LCD |

creen
i 808
Effectuate The User Requested Switch OF The |
Display Of The Two Information Panels |

‘\

900

FIG. 9

14




United States District Court
Northern District of California

© 00 ~N o o b~ w NP

N NN NN N NN DN R PR R R R R R R
©® N o OB W N B O ©W 0O N oo o~ W N -k O

Ca<en3et818vi28815-I3dcudertniedt 7 Pagike@20/3ile8: Pldys/261F 15

ECF No. 35-2 at 12.

The parties address the *329 and ’724 patents as a paired set. See, e.g., ECF Nos. 37 at 8-
9, 14, 18; 44 at 10-11, 14, 16, 18. The Court agrees with this approach and concludes that the
’329 patent is substantially similar to the ineligible *724 patent. If anything, the *329 patent is
even more abstract and less inventive, as it involves literally no more than moving a display from
one location on a dashboard screen to another in response to a user instruction. Accordingly,
Claim 1 of the *329 patent is ineligible for patent protection, for the same reasons outlined as to
the *724 patent. The Court GRANTS Byton’s motion to dismiss Count 2 of the FAC.

CONCLUSION

Byton N.A.’s motion to dismiss is GRANTED. Although the Court doubts whether the
deficiencies in Thunder Power’s complaint can be cured, see Papst Licensing GmbH, 193 F. Supp.
3d at 1095, the Federal Circuit has made clear that any doubt should be resolved in favor of
permitting amendment. Aatrix, 882 F.3d at 1126-28. Accordingly, dismissal is with leave to
amend. Byton may amend its complaint within 21 days of the issuance of this order solely for the
purpose of curing the deficiencies identified in this order.

Thunder Power’s preliminary injunction motion is denied as moot.

The Court sets a further case management conference on January 9, 2019 at 2:00 p.m. An
updated joint case management statement is due by January 2, 2019.

IT IS SO ORDERED.
Dated: October 31, 2018

JON S. TIGAR
nited States District Judge
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